§405b

§405b. Conflict of interest standards for individ-
uals providing consulting services

(a) Issuance of policy and regulations

Not later than 90 days after October 1, 1988,
the Administrator of the Office of Federal Pro-
curement Policy shall issue a policy, and not
later than 180 days thereafter Government-wide
regulations shall be issued under the Office of
Federal Procurement Policy Act (41 U.S.C. 401 et
seq.) which set forth—

(1) conflict of interest standards for persons
who provide consulting services described in
subsection (b) of this section; and

(2) procedures, including such registration,
certification, and enforcement requirements
as may be appropriate, to promote compliance
with such standards.

(b) Services subject to regulations

The regulations required by subsection (a) of
this section shall apply to the following types of
consulting services:

(1) advisory and assistance services provided
to the Government to the extent necessary to
identify and evaluate the potential for con-
flicts of interest that could be prejudicial to
the interests of the United States;

(2) services related to support of the prepara-
tion or submission of bids and proposals for
Federal contracts to the extent that inclusion
of such services in such regulations is nec-
essary to identify and evaluate the potential
for conflicts of interest that could be preju-
dicial to the interests of the United States;
and

(3) such other services related to Federal
contracts as may be specified in the regula-
tions prescribed under subsection (a) of this
section to the extent necessary to identify and
evaluate the potential for conflicts of interest
that could be prejudicial to the interests of
the United States.

(¢) Report to Congress by Comptroller General
on effectiveness of regulations

The Comptroller General shall report to Con-
gress not later than one year after October 1,
1988, his assessment of the effectiveness of the
regulations prescribed under this section.

(d) Intelligence activities exemption; annual re-
port by Director of Central Intelligence

Intelligence activities as defined in section
3.4(e) of Executive order 12333 or a comparable
definitional section in any successor order may
be exempt from the regulations required by sub-
section (a) of this section: Provided, That the Di-
rector of Central Intelligence shall report to the
Intelligence and Appropriations Committees of
the Congress no later than January 1, 1990, and
annually thereafter delineating those activities
and organizations which have been exempted
from the regulations required by subsection (a)
of this section in accordance with the provisions
of this subsection.

(e) Adverse effect determination by President
prior to issuance of regulations; report to
Congressional committees; voiding of regula-
tions requirement

The President shall, before issuance of the reg-
ulations required by subsection (a) of this sec-
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tion, determine if the promulgation of such reg-
ulations would have a significantly adverse ef-
fect on the accomplishment of the mission of
the Department of Defense or other Federal
Government agencies: Provided, That if the
President determines that the regulations re-
quired by subsection (a) of this section would
have such an adverse effect, the President shall
so report to the appropriate committees of the
Senate and the House of Representatives, stat-
ing in full the reasons for such a determination:
Provided further, That in the event of submission
of a report to the committees containing an ad-
verse effect determination, the requirement for
the regulations prescribed by subsection (a) of
this section shall be null and void.

(Pub. L. 100463, title VIII, §8141, Oct. 1, 1988, 102
Stat. 2270-47.)

REFERENCES IN TEXT

The Office of Federal Procurement Policy Act, re-
ferred to in subsec. (a), is Pub. L. 93-400, Aug. 30, 1974,
88 Stat. 796, as amended, which is classified principally
to this chapter (§401 et seq.). For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 401 of this title.

Executive order 12333, referred to in subsec. (d), is set
out as a note under section 401 of Title 50, War and Na-
tional Defense.

CODIFICATION

Section was enacted as part of the Department of De-
fense Appropriations Act, 1989, and not as part of the
Office of Federal Procurement Policy Act which com-
prises this chapter.

CHANGE OF NAME

Reference to the Director of Central Intelligence or
the Director of the Central Intelligence Agency in the
Director’s capacity as the head of the intelligence com-
munity deemed to be a reference to the Director of Na-
tional Intelligence. Reference to the Director of Cen-
tral Intelligence or the Director of the Central Intel-
ligence Agency in the Director’s capacity as the head of
the Central Intelligence Agency deemed to be a ref-
erence to the Director of the Central Intelligence Agen-
cy. See section 1081(a), (b) of Pub. L. 108-458, set out as
a note under section 401 of Title 50, War and National
Defense.

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report listed in
House Document No. 103-7 (in which a report required
under subsec. (d) of this section is listed on page 156),
see section 3003 of Pub. L. 104-66, as amended, set out
as a note under section 1113 of Title 31, Money and Fi-
nance.

§405c. Ethics safeguards related to contractor
conflicts of interest

(a) Policy on personal conflicts of interest by em-
ployees of Federal Government contractors

Not later than 270 days after October 14, 2008,
the Administrator for Federal Procurement Pol-
icy shall develop and issue a standard policy to
prevent personal conflicts of interest by con-
tractor employees performing acquisition func-
tions closely associated with inherently govern-
mental functions (including the development,
award, and administration of Government con-
tracts) for or on behalf of a Federal agency or
department.
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(1) Elements of policy

The policy required under subsection (a)
shall—

(A) provide a definition of the term ‘‘per-
sonal conflict of interest’” as it relates to
contractor employees performing acquisi-
tion functions closely associated with inher-
ently governmental functions; and

(B) require each contractor whose employ-
ees perform acquisition functions closely as-
sociated with inherently governmental func-
tions to—

(i) identify and prevent personal con-
flicts of interest for employees of the con-
tractor who are performing such functions;

(ii) prohibit contractor employees who
have access to non-public government in-
formation obtained while performing such
functions from using such information for
personal gain;

(iii) report any personal conflict-of-in-
terest violation by such an employee to
the applicable contracting officer or con-
tracting officer’s representative as soon as
it is identified;

(iv) maintain effective oversight to ver-
ify compliance with personal conflict-of-
interest safeguards;

(v) have procedures in place to screen for
potential conflicts of interest for all em-
ployees performing such functions; and

(vi) take appropriate disciplinary action
in the case of employees who fail to com-
ply with policies established pursuant to
this section.

(2) Contract clause

(A) The Administrator shall develop a per-
sonal conflicts-of-interest clause or a set of
clauses for inclusion in solicitations and con-
tracts (and task or delivery orders) for the
performance of acquisition functions closely
associated with inherently governmental func-
tions that sets forth the personal conflicts-of-
interest policy developed under this sub-
section and that sets forth the contractor’s re-
sponsibilities under such policy.

(B) Subparagraph (A) shall take effect 300
days after October 14, 2008, and shall apply
to—

(i) contracts entered into on or after that
effective date; and

(ii) task or delivery orders awarded on or
after that effective date, regardless of
whether the contracts pursuant to which
such task or delivery orders are awarded are

entered before, on, or after October 14, 2008.

(3) Applicability

(A) Except as provided in subparagraph (B),
this subsection shall apply to any contract for
an amount in excess of the simplified acquisi-
tion threshold (as defined in section 403(11) of
this title) if the contract is for the perform-
ance of acquisition functions closely associ-
ated with inherently governmental functions.

(B) If only a portion of a contract described
in subparagraph (A) is for the performance of
acquisition functions described in that sub-
paragraph, then this subsection applies only to
that portion of the contract.
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(b) Review of Federal acquisition regulation re-
lating to conflicts of interest

(1) Review

Not later than 12 months after October 14,
2008, the Administrator for Federal Procure-
ment Policy, in consultation with the Director
of the Office of Government Ethics, shall re-
view the Federal Acquisition Regulation to—

(A) identify contracting methods, types
and services that raise heightened concerns
for potential personal and organizational
conflicts of interest; and

(B) determine whether revisions to the

Federal Acquisition Regulation are nec-

essary to—

(i) address personal conflicts of interest
by contractor employees with respect to
functions other than those described in
subsection (a); or

(ii) achieve sufficiently rigorous, com-
prehensive, and uniform government-wide
policies to prevent and mitigate organiza-
tional conflicts of interest in Federal con-
tracting.

(2) Regulatory revisions

If the Administrator determines pursuant to
the review under paragraph (1)(B) that revi-
sions to the Federal Acquisition Regulation
are necessary, the Administrator shall work
with the Federal Acquisition Regulatory
Council to prescribe appropriate revisions to
the regulations, including the development of
appropriate contract clauses.

(3) Report

Not later than March 1, 2010, the Adminis-
trator shall submit to the Committees on
Armed Services of the Senate and House of
Representatives, the Committee on Homeland
Security and Governmental Affairs in the Sen-
ate, and the Committee on Oversight and Gov-
ernment Reform of the House of Representa-
tives a report setting forth such findings and
determinations under subparagraphs (A) and
(B) of paragraph (1), together with an assess-
ment of any revisions to the Federal Acquisi-
tion Regulation that may be necessary.

(c) Best practices

The Administrator for Federal Procurement
Policy shall, in consultation with the Director
of the Office Government Ethics, develop and
maintain a repository of best practices relating
to the prevention and mitigation of organiza-
tional and personal conflicts of interest in Fed-
eral contracting.

(Pub. L. 110417, [div. A], title VIII, §841, Oct. 14,
2008, 122 Stat. 4537.)

CODIFICATION

Section was enacted as part of the Duncan Hunter
National Defense Authorization Act for Fiscal Year
2009, and not as part of the Office of Federal Procure-
ment Policy Act which comprises this chapter.

§406. Administrative powers

Upon the request of the Administrator, each
executive agency is directed to—

(1) make its services, personnel, and facili-

ties available to the Office to the greatest
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